Direct Impacts on Water Dependent Birds
“The Spruce No. 1 Mine will impact the Louisiana Waterthrush, a water-dependent bird that requires forested headwater streams for foraging on insects and nesting, by eliminating the headwater areas associated with Pigeonroost Branch and Oldhouse Branch… Because it requires riparian woodland habitat to forage for macroinvertebrates along streams, approximately 6.6 miles of Louisiana Waterthrush stream and riparian habitat will be lost due to fill being placed in Pigeonroost Branch and Oldhouse Branch and their tributaries….The Waterthrush is particularly vulnerable to degradation of water quality and aquatic insect communities (Mattsson and Cooper 2006, Mulvihill et al. 2008).” (Final Determination p 49)
As the EPA notes in its response to comments for its Recommended Determination, “Breeding Waterthrushes nest and forage primarily on the ground along medium- to high-gradient, first- to third-order, clear, perennial headwater streams flowing through closed-canopy forest” (EPA Response to Comments, p 126, Response #242).  Perennials, however, account for only .4% of total buried stream, and a 1998 Habitat Evaluation Procedure that scored the canopy closure of the streamside as “distinctively low” (Environmental Impact Statement, p 3-154). The EPA claims that “6.6 miles of Louisiana Waterthrush stream…will be lost,” but the project area does not comport to what the EPA identifies as Waterthrush habitat. This suggests that the EPA is overstating the case. 
Quite contrary to the EPA’s speculation, an actual study determined that the Waterthrush is not at risk. The U.S. Army Corps of Engineers Environmental Impact Statement concluded that the Spruce No 1 Mine would have “little impact” on game and non-game birds, because thousands of acres of suitable habitat are available to the south and southeast of the proposed project. (Environmental Impact Statement p 3-162). 
The EPA’s citation of Mulvihill et. al. (2008) is inappropriate, as that study documents the effects of acidic mine drainage in perennial streams on Louisiana Waterthrushes. The acidity of effluent from Spruce No 1 is controlled under the Clean Water Act, and pH has not been cited by the EPA as a concern for this project. In fact, discharge from the project would be basic. As the streams in that study have entirely different water chemistries than the streams impacted by the Spruce No 1 Mine, the EPA shouldn’t be drawing comparisons about water quality between the Mulvihill study and this project. 
The EPA’s citation of Mattson and Cooper (2006) is also inappropriate. This research investigated whether or not the presence of Waterthrushes can be used as a cost-effective method of assessing habitats. In no way did the authors test the Waterthrushes “vulnerability” to degraded water quality and macroinvertebrate communities.  
In fact, there is reason to believe that the project are might become more habitable for the Louisiana Waterthrush. According to the Environmental Impact Statement, “Valley fills constructed with rock underdrains would be expected to alter the flow regime downstream of valley fills by generally creating a perennial flow pattern from the toes of the valley fills continuing downstream (Environmental Impact Statement, p 3-163).” In plain English, this means that the intermittent/ephemeral streams that now dominated the project area will be converted into perennial streams. As is noted above, the Louisiana Waterthrush prefers perennial streams over 
EPA has a troubling history of exaggerating the impacts to birds of the Spruce No 1 mine. In its Proposed Determination, the EPA claimed that “the Kentucky warbler, the Cerulean warbler, the Swainson’s warbler, worm-eating warblers, and the wood thrush” would all be buried by a valley fill at the project site. The EPA dropped this claim after it learned, from the coal company, that none of these birds are water-dependent. 

